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should be introduced to enlighten the judicial mind. The abuse of power 
depends on facts, which can be determined as well as any other facts. 
Only by this means can adequate protection be extended to newly dis- 
covered industries, and a line of decisions, unsound in the light of later 
experience, be avoided by the courts. 



The Immunity of Government Vessels from Arrest. — It is well 
established law that, speaking generally, the vessels of a foreign government 
in the hands of that government's servants are not liable to arrest. 1 The 
courts have arrived at this result, first, by saying that it would be inconsis- 
tent with the nature of sovereignty, if the foreign government were to be 
deprived of its own property by its own courts. On principles of interna- 
tional courtesy, courts of one jurisdiction should extend this immunity to 
vessels of another jurisdiction. This reasoning, of course, covers and settles 
the case where a government vessel is sought to be libelled in the local 
jurisdiction. It has, accordingly, been assumed that a vessel in this latter 
case would not be liable to arrest. Two very great authorities, however, 
have thought that this immunity of government vessels should extend only 
to those vessels employed in services of an essentially public nature, such as 
warships and vessels of the revenue service. Sir Robert Phillimore argued 
that when the ship of a sovereign is engaged in private ventures, the im- 
munity should be regarded as waived. 2 Mr. Justice Story was of opinion 
that, since the owner in these cases may not be impleaded, there is the 
greater reason for allowing the action against the ship ; 8 a reason, however, 
which seems to apply equally well to the case of a vessel in public service. 

The Judicial Committee of the Privy Council has just had occasion to 
pass upon these questions. A ferryboat, which they regarded as the prop- 
erty of the crown in the hands of its servants, destined for service in the 
operation of a government railway, being disabled on the high seas, was 
towed into port. Their Lordships were of opinion that she could not be 
libelled for salvage, both because she belonged to the crown, and because 
it would necessarily implead the sovereign. Young v. Steamship Scotia, 89 
L. T. 374. Waiving any discussion of this second ground, this important 
case would seem to go far towards settling the law in opposition to the 
opinions of Phillimore and Story. It is submitted that the position taken 
by the court is a sound one. The difficulty with the opposite view is juris- 
dictional, existing in the nature of things. To take property of the govern- 
ment out of its possession is a derogation of its sovereign rights. This 
derogation is not lessened by holding that the government has waived its 
immunity, when as a matter of fact it appears by its proper officer and 
declares that it has not. The argument of Mr. Justice Story does not even 
attempt to meet this difficulty. Nor are the practical advantages entirely 
with him. If a government ferryboat can be arrested, so can a government 
mail wagon. In view of the increasing participation by the government in 
private industries, convenience as well as principle seems to demand that 
the immunity be preserved. 

1 The Exchange, 7 Cranch ('J. S.) 116. 

2 See The Charkieh, L. R. 4 A. & E. 59. 

8 See U. S. v. Wilder, 3 Sumn. (U. S. C. C.) 308. 



